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IN ION_---&
This appeal is made pursuant to Section 18593 of the

Revenue and Taxation Code (f'om:erly Section 19 of the Personal
Income Tax.Act) from the action of the Fralzchise Tax
Commissioner  oh the protest of the Estate of Willian Garland
(Deceased) Trust S-1755 to a proposed assessrfient  of additional
personal income tax in the amount of $1,.785.50 for the year 1940."

ViilliaI;~  Garland died leaving a will creating a testamentary
trust for the primary benefit of his Grandchildren, a bank and
the testator?s two sons bei:;.G rimed as trustees. The wili
provided that the net ihzo:;e of t,hs trust estate (after payment
of two Rnnuities)  should be us3Tii: a?:$.ie d and devoted in equal
shares to the benefit of the test:_~-t~:o?~  s grandchildren, then
living or thereafter born duri:lg t.k3 life of the trust. The-will
provided as follov;s in this connecti~:

991;;~ said trustees shall devote such portion of
the share of income pertaining to each grsndchild  to
the e&_lcztlon, minte;7,ai:ce and augport of such
grandchild as scid trustees may deternine, havirig in
view the circumstances of the gracdchild ahd of its
parents; and the surplus incoze pertaicing to such
grandchild shall be ii;vested in the zanner 1-ierei.2..
above provided by said trustees until the grandchild
arrives at legal age, at ,:;!hich time said accumAa~t;ions
and the investlzent thepeof shall be paid over and
cielivered by said trustees to the grandchild for whose
benefit such.accumulation had been ;nade, if he or she
be then living.

ttAs , f rors time to time, other grandchildren my
be born and thereby the nurzber of my grandchildren
may be inzrezsed, thesceforward  the nurzber of shares
itito which the net inconie of the trust estate shall
be divided shall be likewise iacreased, but not so
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Aqgeal of Estate of YJilliam Garland, Dec., Trust S-17_55>

"that any newly born grandchild shall be entitled to
share in past accumulations of income made for the
benefit of another grandchild, unless in the case of
the death of such other grandchild as hereinafter
provided.

. . . . . . . . . . . . . . . .

"In the event of the deat.!? of any grandchild
during his or her minority, any accumulations of
income, made for such grandchild and to which he
or sho would have been entitled at his or her
majority, shall forthwith pass, and shall be paid
and transferred by my said trustees, to the then
living issue of such deceased grandc:lild  on the
principle of representation, but if there be no
such living issue then to my then living grandchildren
and the issue of an;y deceased grandchild, in equal
shares, such issue of a dsceased grandchild to take
among them the share to which the parent would have
been entitled on the principle of representation."

The trust was to continue until each of the grandchildren
living at the time of the testator's death had attained the age
of 35 years or-had died before attaining that age, At that time
the principal of the trust estate and any undistributed net
income then in the hands of the trustees were to be paid in
equal shares to the then living grandchildron and descendants of
any deceased grwdchild, such descendants to take the decoasad
prontPs share among them on the principle of represcntctioc.

In performing their functions under the will, t,he trustees
set up a subsidiary trust for each minor grandchild, and every
year deposited in each such trust any portion of the benzfickryTs
yearly share of the net income of t.he main trust which was not
used or paid out for the beneficiary9s  education, mintencnce
ad suport. iikch subsitiiary trust was mnintaFn:7d apart from the
main trust and Mach of the other subsidiary trusts, s,zp.rnte
investm,ents were made of the amounts deposited i;l C?CiCh trust,
all accumulntions frok the invcsDx;5nts of a ;xir-Liculcr trust
yiere -gAeced in that trust, 2nd everything in z subsidicry trust
\t~as delivered to its beneficiary ii;;h::;n  he or she bacamz of zge.
kr; annual fiduciary income tax roturl't KS filed for each.
subsidiary trust, ;xhowing as ta:.:~.blo  income the: .aaounts
doposited in thf$ trust curing t!iO gear for which the return was
m&da
trusi

kn annul fiduci:iry return v::lg also filed for the main
, and in this a deduction was tcken for the :.mounts pcid

into and disclosed in the returns of the subsidiary trusts. In
claiming the deduction, the trustees relied upon Section 12(dj(2)
Of tk? ?erson;il Income T:;x Act (now Section 18133 of the Ravenue
and Taxation Code), tiia former reading in part as follows in
1940:

"There &hall be allowed as an ndditionnl da-
deduction in cocFuting the net income of the estate
or trust the amount of tlie income of the estate or
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Yxust for its taxable year which is to be distributed
currently by the fiduciary to the beneficiaries. . ,
but the amount so allowed as a deduction sh::ll be
included in coxputing the net incone of the
beneficiaries whether distributed to them or not."

The trustees believed that they were within the scope of
this provision on the ground that the
only a main trust but also a

testator contenplated not
subsidiary trust for each xinor

grandchild consisting of the unused portion of the income of the
Rain trust to be set aside for a grandchild during nrinority; and
that the deposit of incon:e in such a subsidiary trust constituted
a distribution  of incocie to a beneficiary,
however,

The Commissioner,
was of the opihio:r that the testator intended to create

only one trust with several beneficiaries, that any ihcone not
actually distributed or xade available to any xinor grandchild
renained a part of such trust, ant that no deduction could be
taken by the trustees as to my such inconle not so distributed
or made available.

It was, of course, within the power of the testator to
create one or several trusts. The difference of ozinion between
the Appellant and the ComrAssioner as to the number of trusts
created by the will must be resolved by ascertaining the
intention of the testator in this
of that document.

regard tirrou;::h a construction
Yertens' Law of Federal Income Tnxztion states

as follows in this connection:

Wore than one trust may be established by the
same instr~ument.
tention. ,.

It is a matter essentially of in-
.The intention of the settlors, as disclosed

by the provisions of tl;e instrument, is largely
controlling ii1 the constr:.;c*cio.?  of the indenture,
and the construction placed thereon by the trustee
is persuasive. The prr:ctical interpretation put
the will by the trustees and tile treatment of the

upon
property as one trust are often considered quite
persuasive in determining whether zore than one trust
is created." Vol. 6, Sec. 36.18, p* 188'.

Looking at the language of the instrument here involved,
we find, first, R direction that the net income of the residuary
estate, after the payment of Tao annuities V9shall.be used
alqlied and devotedvV equally to tlhe
grandchildren.

benef5.C of the testatoG?s
Ke find, too, that if the allocable share of any

grandchild during his or her minority is more than enough to
take care of his or her needs, the surplus is to be accumulated
and invested for the grandchild until he or she reaches the age
of majority, at which time he or she is to be entitled to receive
everything thus accumulated and invested.
grandchild is also to Any after-born

share equally in the income of the
residuary estate, but he is not entitled to any portion of any
income accumulated prior to his birth, except in the event of
the death without issue of a previously born grandchild.

'Ge believe that the provisions mentioned show an intent
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that the net income of the residuary estate shall be separated
f’rG:;i the residue proper; that such incorm shall be divided into
as many parts as there are grandchildren; that the portion
allocable to each shall be considered separate and distinct fro12
that attributable to any of the others; and that any such portion.
which is unused during the minority of a grandchild, together
with any accmulations thereof, shall be held for his or her
benefit only.

The testator, in our opinior+, expressed a desire for a
iiigh degree of separateness as respects the handling and
ihvestr:;ent of the annual shares of the net income of his
residuaq estate and the income &erived f'YOX the investzieht
of those shares. The amounts held ih trust for the respective
grandchildren might, and in fact did, differ by reaso: of
variations in the amounts accumulated for them, the tme of
their birth (i.e., before or after the death of the testator),
and the income frorii the investment of the funds accuuulated  for
each of thez. While it could hot be said that the testator's
purposes could hot be carried out, through a singl.e tmst, it
cannot be denied that the use of a main and the subsidiary trusts
greatly facilitated the administration of the trust provisions of
the will and it is entirely rezsonabie to believe that the
testator was aware that such would be the case.

Confronted with a situation similar to that which wz have
here, the Court ir: Lynchburg Trust & Savings Bank v. ColmAiSsiOner
of Internal Revenue, 68 Fe'd. 2d"j567 cert.'de???92  U.S. 640,
held that the unused inccme accumulated for the two banefikiaries
therein imolvcd was '?held for their individual benefit in two
separate trusts apart from the corpus of the main trust;" and
that, therefore, ths allocation of income to any on:> of those
trusts pt:rmittad thz taking of a deduction in the fiduciary
return of the rilein trust undw a provision of the Federal
income tax law similar to that in the law with which we are
presently concerned. This decision is, in our opinion,
controlling hera.

Ir, supnort of his view, tht! Comi:,issioner  makes some pofnt
of the fact that the word Vrusts" is used in but t_hree places
in the decedent's v:il.l, whereas the singular 9%rust?t is used
approximr;toly t.hirty-one times. a’l’.hil~* this may be persuasive,
it is by no means controlling (Charles 13. Van Dusen, Trustees,
33 B.T.i,. 662; - ~~jpi’s,~io~_dr of ‘Iilt$rnal?-Iu;$q$o~ &%.a$r;; I -
Revenue, 90 Fed. s-? 2s hare, in the'face of
a preponderance of athor ewidtince pointing to the contrary.
Furthermore, e,9 xentionzd sbov6 in 3h.e quotation, fron !Jeytens?
Law of Federal Income Tiixztion the Trustees' interpretation of
the wiJ.1 QS one providing for several trusts is also,pzrsuasivs
as to the intent of the testator. Eo!,:ston Land (7: Trust Co, ,
Trustee, 33 B.T.A. 73.

-----I

The Cormissionar  has attmntod to distinsuish t,he instant
matter from the Lynchburg case on the $,\round that in the latter
the bencficiaries‘had &'Tested intorest in the incoxe accumulated
for them, whereas here the interests yere contingent until the
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beneficiaries reached the age of majority. Fe fail for several..
reasons to see how such a distinction can be sustained. In t h e
first place, the'accwulatiocs here are of incone actually
payable to persons in beiilg - Feople, ir?deed, to whok ail the
ir,coae accimulated mi@t originally have'been distributed by the
trustees bed that been necessary.
69& of the Civil Code,

Therefore, apropos is Section
providing that a future interest (an

interest entitlkg the owner of property to its possession at soPe
future date) is vested Yihen there is a person in being who would
have E right, defeasible or.indefeasible, to the'imiediate
possession of the progerty, upon the ceasing of the fntemediate
or precedent interest." In the second place, the -law favors the
vestzing of interests in property, and,
ifiterest wil!. be construed

wheriever possible, on
8s vested rethcr than csntingect. 1x1

re SeVries, 17 Cal. A~,D. X4. Hence, if there is any doubt he=
as to the natwe of the icterests of the grandchildren in the
adcmulated incore, they 'should be considered as vested. -But we
do not believe that any such doubt exists and are of the opinion
that the accumulations were vested ifi andbelonged absolutely to.
tlie beneficiaries,
to possible dives+"

subject to delayed possession and enjoymnt or

majority.
Ulrlent should they not survive until ths age of

The ComZssioncr also rciies u?on Urquhcrt v. Cozmissioner
125 Fed. 2d 701,
the cne here.

involving a factual situetion.somwhat similar'to
That case, hoy;ever,

there the income accuulated WQ
is distinguishable in IAat.

s to be heid by the trustors as
part of the ;3rinci?sl of the trust estate, whereas here the accu-
nulated inco-riie was to be separated froze the trust corpus.

ORCER.---c-e

Pursuant to the views,of the Eoerd on file in this pro-
ceedinc, and good cause .ay;paaring theref or,

I T  1s. h.iEEjy  GEL!mEj)  ,i;“unQGs?)  {&JD EECREEC, pursuant to
Section 18595 of the Rcveiue and Taxation Code, t&t the action of
Chas. f. E:cColgan, I?ranchise Tzx Cow+issionar, on the protest of
the,Esti;te  of 'r7iliiam Garland (Deceased) Trust S-1755 to a pro-
9osed essesment of additIona Personal incone tcx in the czount
of' $1,?85.50 for the year 1940 be and the sam is hereby reversed?

Dose at Sacrwento, Saliforn'ie, this 6th dog of .Jciruary,
1945, by tile Stc;te 3ocrd of Equalization.

?,%I. G. Bonelli, ChArmn
J. I!. Quinn, LSecber
J. L. Seawell, Kmber

_ G. 2. ;3,tiilly, !.:enbey
Zi'TEST: Dixwell-L. Xc-me, Secretary ..
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